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The September 8 announcement by British Foreign Secretary Ed Miliband  
of London’s intention to ban the import of goods from West Bank  
settlements—an idea endorsed that same day by ten European Union 

member states and Canada1—triggered outrage across much of Israel’s political 
spectrum, government and opposition alike. But scant attention was paid to the 
most important sentence in his declaration: “Today I announce that the official 
view of the British Government is that the occupation is unlawful.”2

The Miliband Thunderclap 
Potential Implications of Declaring  
Israel’s Occupation Unlawful 
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That is not a statement about Israeli behavior, such as 
a condemnation of settlement expansion, extremist 
violence, or land confiscation. It is not a statement 
accusing Israel of indifference to vandalism against 
Palestinian homes, arson against Palestinian 
orchards, or theft of Palestinian livestock. And it is 
certainly not a statement suggesting that specific 
changes in policy—such as suspending the issuance 
of tenders for the controversial E1 settlement  
project, resuming use of the law enforcement tool of  
administrative detention for the most violent settler 
radicals, or dispatching adequate police to arrest 
lawless Hilltop Youth marauders—would suffice to 
quiet British criticism. Rather, it is a statement that 
there is nothing Israel can do to satisfy Britain’s 
concerns because Israel’s very presence in occupied 
territory is itself illegal. 

The audacity of Miliband’s statement might even 
prompt a sigh of relief from some Israelis. Having 
played the “occupation is unlawful” card, Britain has 
upended nearly sixty years of diplomatic precedent 
and left Israel little theoretical response other than a 
total departure from the West Bank. Since not even 
Israel’s farthest-left Zionist party, the Democrats,3 
advocates this solution, Miliband’s formulation 
effectively relieves Jerusalem of the responsibility to 
resolve differences with London. Indeed, the position 
will likely be viewed by most Israelis as so extreme 
as to render any further British criticism just noise. 

But such a response would be mistaken. Whether 
Miliband’s action was motivated by high-minded 
statesmanship or petty domestic politics, adopting  
as national policy the notion that Israel’s very  
presence in occupied territory is illegal marks a 
major diplomatic turning point. It effectively means 
that Britain has embraced the precedent-shattering 
2024 advisory opinion of the International Court of 
Justice declaring the occupation unlawful. While 
numerous Arab and Muslim countries have taken 
this position, along with significant “Global South” 
countries like South Africa, Britain is a major U.S. 
ally and UN Security Council permanent member 
that, despite departing from the European Union, 
continues to wield considerable influence on the 
continent and around the world. Although Norway 
is alone among the eleven endorsers of Miliband’s 
import-ban announcement to also adopt this broader 
position,4 Britain’s decision alone could have huge 
implications. These will extend to all Israelis, not  
just the more-than-half-million who live in West 
Bank settlements, and perhaps even to all who  
invest in, donate to, or visit Israel, including millions 
of Americans. Should other major countries follow 
suit, it is no exaggeration to say that the policy could 
pose a threat unlike anything the Jewish state has 
ever faced. 

Ten other European 
countries and Canada 
endorsed the idea 
of banning imports 
from West Bank 
settlements. 

[I]t is a statement that 
there is nothing Israel can do  
to satisfy Britain’s concerns  

because Israel’s very presence in 
occupied territory is itself illegal.

The foreign secretary’s announcement 
upended nearly sixty years  
of diplomatic precedent.



ROBERT S AT LOF F

P O L I C Y  N O T E  166� 3

P OT EN T IA L  IMP L ICAT IONS OF  DECL A RING IS R A EL’ S  OCCUPAT ION UNL AWF UL

Assessing Miliband’s announcement begins  
with reviewing how the occupation came about. 
Israel’s control of what is now commonly termed 

the “occupied Palestinian territories” emerged as a  
result of the June 1967 war. At the time, Palestinians 
lacked an internationally recognized political identity 
and the territories were part of the Hashemite  
Kingdom of Jordan, which had annexed the West 
Bank, including the Old City of Jerusalem, after the 
dust settled from the 1948–49 war. In 1967, Jordan 
was urged to stay out of a conflict between Israel  
and other Arab states but joined the war, and within 
three days, Israel captured the entire territory west  
of the Jordan River. The formerly Jordan-held section 
of Jerusalem along with its immediate hinterland 
were separated from the rest of the West Bank and 
merged with Israel-controlled western Jerusalem 
to create a new, enlarged municipality that was 
declared Israel’s “eternal capital.” (Importantly,  
most critiques of Israeli action in Jerusalem focus  
on the annexation of territory to pre-1967 Israel, not 
the area’s underlying status as occupied territory.5)  
The rest of the conquered territory was placed  
under military government.

Five months after the war, the UN Security Council 
unanimously approved Resolution 242, an artfully 
drafted statement that for decades would define the 
global consensus on the status of those territories.  
That resolution connected two interlocking ideas— 
withdrawal and peace—by calling on Israel to  
withdraw “from territories” occupied in the 1967  
war so as to achieve the “just and lasting peace” 
based on “secure and recognized borders” to which 
all states, including Israel, were entitled. It was well 
understood, and not disputed, that until that peace 
was achieved, Israel was entitled to maintain a 
military occupation of territory it acquired during 
the war. Subsequent disputes over whether, in a 
final peace, Israel had to withdraw from all, most, or 
some of the territory do not alter the fundamental 
point that its occupation was universally deemed 
legitimate, pending negotiation of that peace. 
(Palestinians were not mentioned in Resolution 242 
and referenced only obliquely in the resolution’s 

call for a “just settlement of the refugee problem.”) 
Ironically, the resolution’s architect was Britain’s 
permanent UN representative, Lord Caradon, who 
began his long diplomatic career as Hugh Foot,  
assistant district commissioner for Nablus in 
Mandatory Palestine. 

For the subsequent six decades, international  
criticism of Israel focused on two themes: how Israel 
met (or failed to meet) its responsibility as a military 
occupier and whether it was pursuing, in good faith, 
the search for a “just and lasting peace.” 

The former usually targeted the growth of Israeli 
settlements. The first settlement was established 
by a Labor government in September 1967—in the 
southern West Bank community of Kfar Etzion, 
where Jewish residents had been massacred less 
than two decades earlier, in May 1948—and the 
larger settlement project has been supported, 
passively or actively, by every Israeli government 
since. Today, there are more than 145 officially 
registered settlements, with about 550,000 residents. 
(These statistics exclude both Jerusalem, which is 
discussed below, and unauthorized settler outposts.) 

Critiques of Israeli settlement policy usually take one 
of two forms. The first is legal, focused on whether 
the establishment of settlements violates the Fourth 
Geneva Convention’s prohibition on transfer of 
population to an occupied territory. Israel does not 
recognize the applicability of the convention to the 
West Bank, based on the claim that the territory’s 
status was disputed prior to the 1967 war—given 
that Jordan’s 1950 annexation of the West Bank 
was recognized by only two countries (Britain and 
Pakistan). Nevertheless, Israel has long agreed to 
operate there under the humanitarian principles 
governing the laws of occupation, as called for by its 
Supreme Court.6

As important as the legal critique may be, the even 
more significant critique has been political. Here, the 
argument is that over time Israeli settlement activity 
has effectively prevented a negotiated resolution of 

***
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the conflict. As the number of Israeli residents grew, 
the use of local natural resources expanded, and the 
architecture of Israel’s presence deepened—so this 
argument went—Israel was pursuing a policy of de 
facto annexation. 

Israel has offered two persuasive ripostes to this 
critique, both of which have underscored the  
argument that settlements would not be an obstacle 
to achieving the “just and lasting peace” called for  
in Resolution 242. The first was the evacuation in 
2005 of all twenty-one Gaza settlements, with nearly 
nine thousand residents, when Prime Minister  
Ariel Sharon’s government withdrew from the Strip. 
This process included the removal of four additional 
settlements in the northern West Bank, designed 
to show that the Gaza precedent could apply to that 
territory.7

The second response, connected to critics’ theme 
of military occupation, was Israel’s progressively 
more generous offers to leave the territories in 
exchange for peace, regardless of the growth of 
settlements or the number of their residents. On 
that theme, critics often contended that Israel was 
never serious about pursuing the bargain inherent 
in Resolution 242—land for peace via the negotiation 
of “secure and recognized borders.” Here, Israel’s 
reply was to recite the list of proposals in which it 
offered Jordan, and then Palestinians,8 ever larger 
parts of the West Bank to achieve peace. That began 
with the post-1967-war Allon Plan,9 presented 
to Jordan’s King Hussein though never formally 
approved by the Israeli government, and included 
Israeli Prime Minister Ehud Barak’s offer to Palestine 
Liberation Organization (PLO) Chairman Yasser 
Arafat at the 2000 Camp David summit, hosted 
by U.S. President Bill Clinton, and the 2008 offer 
from Israeli Prime Minister Ehud Olmert to Arafat’s 
successor, Mahmoud Abbas.10 The last of these 
envisioned Israeli withdrawal from territory equaling 
100 percent of the area of the West Bank—about 95 
percent to be handed over directly, with the balance 
accounted for in a swap inside pre-1967 Israel.11 
Israel could point out that the Arab side rejected all 
these offers and the parties have never gotten close 
to a resolution since.12

In recent years, international diplomacy on the 
Middle East peace process has focused elsewhere. 
One direction has been the Abraham Accords, built 
on the “outside-in” idea of developing state-to-state 
relations that could effectively shrink the Israeli-
Palestinian conflict, making it more manageable  
and ultimately resolvable. Another direction  
has been the campaign to protect a potential 
two-state solution, which reached a crescendo with 
a conference chaired by France and Saudi Arabia 
in July 2025. That effort recognized the daunting 
challenges to a diplomatic agreement, especially 
in the wake of Hamas’s October 7, 2023, assault on 
Israeli civilian communities, and was designed to 
rally international support for the idea of exchanging 
territory for a “just and lasting peace”—although 
the discussion was framed in a way much more 
demanding, one-sided, and accusatory than Israel 
could accept.

To be sure, recent Israeli policies and actions in the 
West Bank, largely unconnected with the response to 
the October 7 attack, have fed international criticism 
of the occupation. Three developments during the 
current government stand out:

•	 the decision to replace the military government 
with a civilian authority, under Deputy Defense 
Minister (and Finance Minister) Bezalel Smotrich13  

•	 the dramatic growth of settlement activity, which 
includes a year-over-year increase of more than 
200 percent in tenders for housing units in 2025,14 
the creation of 104 settlements and 160 settlement 
farms since the current government was formed 
in 2022,15 and the tendering of contracts for the  
E1 development

•	 the explosion of criminal attacks by violent settler 
extremists and the woefully inadequate response 
of Israeli military and police authorities, especially 
those under National Security Minister Itamar  
Ben Gvir16

Added to this mix is an ambiguous approach at 
best from the current Israeli government to the 
core principle of Resolution 24217—that military 
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occupation of the territories is legitimate as long 
as Israel remains committed to achieving a “just 
and lasting peace” through negotiating “secure 
and recognized borders.” Israel has never formally 
annexed territory occupied in 1967—except for the 
expansion of Jerusalem’s municipal borders—but it 
has increasingly signaled desire and intent. In July 
2025, the Israeli parliament, with strong support 
from members of the governing Likud Party, 
approved by a large majority (71–13) a nonbinding 
resolution declaring the West Bank “an inseparable 
part of the Land of Israel, the historical, cultural 
and spiritual homeland of the Jewish people.” The 
measure further asserted that “Israel has the natural, 
historical and legal right to all of the territories of  
the Land of Israel,” and called on the government  
to “apply Israeli sovereignty, law, judgment and 
administration to all the areas of Jewish settlement 
of all kinds in Judea, Samaria and the Jordan 
Valley.”18 Some especially outspoken cabinet 
members have issued statements rejecting even the 
theoretical idea, under any circumstances, of ceding 
any territory to any negotiating partner.19 Taken 
together, the policies and actions of the current 
Israeli government—when added to the global  
opprobrium generated by Israel’s prosecution of  
the war in Gaza—have raised legitimate doubts 
about its commitment to the bargain enshrined in 
Resolution 242. 

Still, despite all this, none of the Arab-Israeli 
diplomacy of recent years focused on questioning 
the fundamental legality of Israel’s occupation. At 
the core of the Abraham Accords, for example, was 
an agreement that conditioned the United Arab 
Emirates’ recognition of Israel on Washington’s 
rejection of any move by Israel to annex West Bank 
territory for at least four years, an idea that had been 
floated by Israeli officials.20 In its demand to preserve 

the status quo, the UAE effectively affirmed the 
legality of Israel’s occupation. 

As for the campaign to preserve the two-state solu-
tion, the forty-two-paragraph New York Declaration—
adopted in July 2025 by the EU, the Arab League, 
and numerous individual states and endorsed by 
the UN General Assembly that September—neither 
terms Israel’s occupation “unlawful” nor calls for 
the immediate, unconditional, and nonnegotiable 
dismantling of Israel’s occupation. Rather, its main 
message was to advocate more diplomacy, stating 
that “only a political solution”—in this case, a  
negotiated agreement to establish a Palestinian  
state alongside Israel—“can satisfy the legitimate 
aspirations, in accordance with international law,  
of both Israelis and Palestinians.” The closest the 
document came to challenging the underlying legality 
of Israel’s occupation was an obscure reference,  
in a subordinate clause of paragraph 30, stating that 
signatories’ opposition to “illegal actions of both 
sides” was “in line with” the International Court 
of Justice’s 2024 advisory opinion. That language 
hardly constituted a rousing endorsement of the 
judicial decision.21

[T]he policies and actions of  
the current Israeli government...

have raised legitimate doubts 
about its commitment  

to the bargain enshrined  
in Resolution 242.
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All this preamble is meant to underscore how 
profoundly new and different is the position 
just adopted by the British government, as 

announced by Miliband. By labeling the occupation 
itself “unlawful”—and not just different aspects of 
Israel’s behavior or misbehavior—the foreign  
secretary effectively took an ICJ advisory opinion and 
made it state policy. Indeed, he said this explicitly: 

Now, for a long time, the British government has 
rightly said settlements are illegal. But we have 
remained silent on the question of the legality 
of the occupation as a whole, which in 2024 the 
International Court of Justice concluded was 
unlawful. Today I announce that the official  
view of the British Government is that the  
occupation is unlawful.22

A detailed review of the ICJ case—whose final  
judgment and appended opinions run a thousand 
pages—is beyond the scope of this essay.23 Suffice it 
to say that the core decision upended a half-century 
of global consensus. It declared Israel’s entire  
presence in the territories—the West Bank, Gaza,  
and East Jerusalem, with no carve-outs for the 
Jewish quarter or even the Western Wall—as unlaw-
ful, violating prohibitions against discrimination 
and apartheid. As a remedy, the court ordered Israel 
to evacuate its presence “as rapidly as possible,” 
including all settlements, and to pay reparations to 
Palestinian entities and individuals for the pain and 
suffering caused by occupation. 

The extent to which the opinion undid the funda-
mental bargain of Resolution 242 is exemplified  
by a passage in the supplementary “declaration” 
written by Nawaf Salam, then presiding justice of  
the ICJ and now the prime minister of Lebanon: 

[The court’s demand for Israeli] withdrawal 
cannot be conditional on the success of  
negotiations whose outcome will depend on 
Israel’s approval. In particular, Israel cannot 
invoke the need for a prior agreement on its 
security claims for such a condition may lead 

to perpetuating its unlawful occupation...
Negotiations between the parties—which remain 
necessary—would then focus mainly on the 
modalities of implementation, rather than on  
the question of Israel’s withdrawal, which must 
take place, according to the terms of the Opinion, 
“as rapidly as possible.”24

Nawaf’s statement did not represent the court’s 
decision—indeed, that is why he needed to make a 
supplementary declaration. But it does spotlight the 
court’s thinking on the underlying “lawfulness” of 
the Israeli occupation. And in a video he made on 
the sidelines of the UN General Assembly meeting 
in September 2026, Miliband himself seemed 
not only to embrace the idea but to endow it with 
righteous indignation, declaring that the absence 
of a two-state solution is solely and completely due 
to Israeli actions. Echoing Nawaf—who relieved the 
Palestinians of any responsibility to address Israeli 
security concerns when he argued that eventual 
negotiations would deal only with the details of 
Israel’s withdrawal—Miliband’s explanation  
effectively excludes any Palestinian agency from  
the failure to reach peace.25

It is important to note that a significant minority 
of ICJ judges dissented, appreciating how far this 
decision strayed from both law and common sense. 
Their basic argument was that Israel could be  
found in violation of the laws of occupation without 
the occupation itself being declared unlawful.  
A joint declaration by three judges—Peter Tomka 
(Slovakia), Ronny Abraham (France), and Bogdan 
Aurescu (Romania)—was particularly pointed: 

***

Miliband’s explanation effectively 
excludes any Palestinian agency 
from the failure to reach peace.
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Indeed, for the first time, the Court does not only 
declare that Israel’s practices in the territories it 
occupies are unlawful, in light of  the obligations 
incumbent upon it as an occupying Power, but it  
also asserts that Israel’s very presence in the 
territories is unlawful and that it must therefore 
withdraw from them without any prior guarantee, 
particularly regarding its security, even though 
the respect of Israel’s right to security is one of the 
essential elements to consider in order to achieve a  
lasting peace. We are of the view that, by doing so,  
the Court has embarked on a legally wrong path and 
reached conclusions that are not legally correct.26 

For context, one can compare Israel’s occupation 
of territories acquired in the June 1967 war with 
Russia’s 2014 occupation of Crimea. The latter has 
been considered by overwhelming global opinion as 
illegal from its very inception,27 a fact that does not 
alter Russia’s responsibility to abide by the laws of 
occupation for as long as its troops retain effective 
control of the area. In contrast, the UN Security 
Council’s unanimous vote in Resolution 242 was 
unambiguous in endowing Israel’s occupation with 
legitimacy, pending a negotiated resolution of the 
conflict. Subsequent criticisms focused on whether 
Israel was fulfilling or violating aspects of the law of 
occupation, not about the legality of the occupation 
itself. That changed with the advisory opinion, 
which declared that at some point between 1967 and 
2024—precisely when is uncertain—the occupation 
itself became unlawful. 

Although breathtaking in scope and implication, 
the court’s decision—which rejected the legitimacy 
of Israel’s security interests in the territories and 
defined negotiations in terms exactly opposite those 
agreed by unanimous vote of the Security Council—
was only an advisory opinion. It was subsequently 
endorsed in a non-enforceable resolution of the UN 
General Assembly, with 124 countries supportive 
and 57 either opposed or abstaining, Britain among 
the abstentions. 

Significant as these developments were, supporting  
a General Assembly resolution is a far cry from 
adopting its contents as national policy. Indeed, 

even some of Israel’s worst critics have shied away 
from echoing the ICJ opinion. Spain, for example, 
has condemned Israel in especially vitriolic terms, 
leading the charge to label Israeli actions in Gaza 
as “genocide.”28 But when Spain’s Foreign Ministry 
“welcomed” the ICJ opinion, it did not specifically 
state that it was adopting this opinion as state policy. 
Instead, it twice noted the opinion was “advisory” 
and merely “[urged] the UN as well as the interna-
tional community to take into consideration the 
conclusions of the opinion and to adopt the appropriate 
measures in this regard.”29 Similarly, Turkey is a 
vociferous critic of Israel, but its submission to the 
ICJ calls for labeling only “the policies and practices” 
of the occupation as unlawful, not the occupation 
itself—a distinction that may be based on Turkey’s 
own military occupation of northern Cyprus.30

In this respect, Miliband’s declaration labeling 
Israel’s occupation as “unlawful” is far more  
consequential than the announced import ban. It 
signals, as Miliband specifically noted, that Britain 
now seeks to implement the ICJ’s advisory opinion. 

There is considerable irony in Britain embracing as 
policy an ICJ advisory opinion on the unlawfulness 
of long-term occupation. After all, in 2019, the court 
effectively previewed this judgment in a ruling 
on the little-known dispute between Britain and 
Mauritius over the Chagos Archipelago, an island 
chain in the Indian Ocean that includes the UK-U.S. 
military base at Diego Garcia. In that case, the court 
concluded that the process by which Britain main-
tained control over the islands after London granted 
independence in 1968 to Mauritius “was not lawfully 
completed” and that “the United Kingdom is under an 
obligation to bring to an end its administration of the 

There is considerable irony  
in Britain embracing as policy  

an ICJ advisory opinion on  
the unlawfulness of  

long-term occupation.
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Chagos Archipelago as rapidly as possible” [emphasis 
added]—precisely the words later used in the Israel 
case.31 Soon thereafter, the UN General Assembly 
overwhelmingly approved a resolution demanding 
Britain return the islands to Mauritius within six 
months and facilitate the return of native peoples 
displaced by the British.32

What is especially interesting is that successive 
British governments rejected the legal premise of 
the Chagos Islands case using arguments similar to 
those later employed by Israel regarding the West 
Bank. Britain argued that the archipelago was not a 
colony but had been sovereign UK territory for 150 
years, much as Israel rejects the concept of “occupied 
territories” because it disputes the underlying legal 
status of Jordan’s annexation. Britain also similarly 
insisted, as Israel later did, that it would reach a  
political resolution through direct negotiations, 
rejecting the call by the court—endorsed by General 
Assembly resolution—for unconditional withdrawal. 

Eventually, the two parties took a major step toward 
resolving the Chagos conflict between themselves by 
signing a treaty in 2025 that recognized Mauritian 
sovereignty over the islands in exchange for an 
initial ninety-nine-year UK lease on Diego Garcia 
and a payment to Mauritius averaging £101 million 
per year. Britain and Mauritius were evidently 
satisfied with the outcome, even if it ran counter 
to the court’s opinion and the specific demand of 
the General Assembly.33 This remedy, however, is 
effectively frozen since the United States withdrew 
support for amending the terms of 
the agreement with Britain over the 
Diego Garcia base, without which the 
treaty cannot be implemented.34 The 
result is that Britain has no response 
to the court’s order for a resolution 
“as rapidly as possible,” in contrast to 
its new position on the court’s same 
order regarding Israel’s occupation.

Despite commonalities between 
the two disputes, they differed in 
at least one key area: the lack of 
international outrage over Chagos. 

No country ever suggested—let alone implemented—
penalties on Britain for dismissively rejecting the 
global consensus to quit the islands “as rapidly as 
possible.” In contrast, the consequences for Israel of 
a major country like Britain treating the occupation 
as unlawful—as opposed to any particular act or 
aspect of that occupation—cannot be exaggerated. 
The ICJ opinion found Israel guilty of the war crime 
of population transfer, violating the Fourth Geneva 
Convention; unlawful appropriation and destruction 
of property; criminal exploitation of Palestinian 
national resources; as well as discrimination and 
apartheid. If, as Miliband noted, Britain “is not silent 
in the face of deep injustice,” the import ban is most 
likely only a first step. 

Further steps are likely if for no other reason than 
Britain imports very little from the West Bank. 
According to the most recent statistics, overall 
UK-Israel trade in 2025 was £5.9 billion, with Britain 
enjoying a trade surplus of £1.1 billion (£3.5 billion 
of exports, £2.4 billion of imports).35 At the same 
time, overall trade between Israel and the Palestinian 
territories, reflecting a mix of goods from both Israeli 
settlements and Palestinian-owned enterprises, 
was estimated at only £6 million—just one-quarter 
of 1 percent of overall British imports from Israel.36 
Even if Britain somehow clears the administrative 
hurdles of implementing an import ban, advocates 
are unlikely to find its impact very satisfying, 
lending credence to Shadow Foreign Secretary Tom 
Tugendhat’s scathing criticism of Miliband’s grand 
policy pronouncement as “performative.”37

Even if Britain somehow clears the administrative 
hurdles of implementing an import ban,  
advocates are unlikely to find its impact  

very satisfying, lending credence to  
Shadow Foreign Secretary Tom Tugendhat’s 
scathing criticism of Miliband’s grand policy 

pronouncement as “performative.”
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That may be why Miliband included in his statement 
promises of other legal measures to disconnect 
Britain from Israeli settlements—promises largely 
overlooked by the media—which could have much 
more serious repercussions than the import ban. 
These included sanctions against “specific compa-
nies and individuals who provide services such as 
construction, infrastructure, financing, or real estate 
for settlement expansion,” as well as a “ban [on] the 
advertising in the UK of [sale of real estate in] illegal 
settlements.” Each one of these opens a pathway to 
much broader penalties. Sanctions on “financing,” 
for example, could easily lead to sanctions on Israel’s 
banking sector, given that virtually all major Israeli 
banks participate in commercial housing, industrial, 
business, and infrastructure financing, and the 
provision of home mortgages to individual purchasers. 

Over time, one can imagine a British government 
concluding that a ban on trade with Israeli  
settlements should extend beyond imports to 
exports. Banning exports to Israeli settlements may 
eventually require Britain to demand certification 
that none of its goods sent to Israel ends up in the 
territories. Since no Israeli government would ever 
comply with such a requirement, one can imagine 
this ending in a political decision to suspend trade 
with Israel, either in those sectors most closely  
associated with settlements (e.g., construction, 
finance, real estate) or more generally. Such 
measures would run counter to commitments 
Miliband made in his September 8 parliamentary 
address opposing the boycott, divestment, and 
sanctions (BDS) movement because he supports 
“prosperity for Israel.” But no one can have  
confidence what his—or the British government’s—
ultimate position will be if a consensus develops  
that Britain can only meaningfully hinder Israel’s 
settlement project by expanding sanctions beyond 
those affecting its trickle of imports from the  
settlements themselves. 

If, as Miliband promised, Britain imposes trade 
sanctions on businesses involved in Israeli settle-
ments, the move will likely draw on research and 
recommendations already prepared by another UN 
body that has drawn controversy, the Human Rights 

Council. In March 2016, the HRC asked the UN High 
Commissioner for Human Rights to create a list of 
commercial enterprises whose operations in the 
territories raised “human rights concerns,” including 
those that supply equipment and materials for the 
construction and expansion of settlements, provide 
services and utilities supporting the maintenance 
and existence of settlements, and engage in banking 
and financial operations helping to develop, expand, 
or maintain settlements.38 The list, most recently 
updated in September 2026, includes 214 companies, 
of which two are British;39 eight are American; eight 
are based in EU countries; one each from China, 
South Africa, and Mexico; and the rest from Israel. 
Global travel and tourism companies are heavily 
represented—e.g., TripAdvisor, Airbnb, Expedia, 
and Booking.com—as well as Israel’s national water 
company (Mekorot), its largest mobile phone operator 
(Cellcom), the controlling shareholder of its largest 
credit card company (Delek Group Ltd.), and all 
Israel’s major banks.40 Targeting companies on this 
list—either in whole or in part—would dramatically 
raise the stakes for Israel and for UK-Israel relations. 
Taking this step could also complicate UK-U.S. rela-
tions by triggering American anti-boycott legislation, 
both on the federal and state levels.41 

At the same time, one can imagine consequences 
extending to individuals. This could take different 
forms. Already, the Netherlands government, among 
those in the EU to endorse Miliband’s announcement, 
has begun enforcing new regulations to prevent the 
import of goods “obtained or manufactured wholly 
or partly” in Israeli settlements by searching the 
personal luggage of at least some passengers  
arriving on El Al flights from Tel Aviv.42 In theory, 
this dragnet could be expanded at some point to all 
Israeli citizens traveling through Dutch airports or, 
eventually, all passengers who answer positively to 
a customs questionnaire asking whether they have 
ever been to Israel. 

So far, Britain has not announced any intention to 
search individual Israelis for banned goods and is 
likely watching the Dutch precedent closely. But the 
number who would be affected should Britain opt for 
inspections would be substantial. Britain welcomed 
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180,000 visitors from Israel in 2024, an especially 
low figure amid the post–October 7 travel slump and 
down from about 440,000 the previous year. Should 
travel return to pre–October 7 levels, a search policy 
would mean suitcase-by-suitcase inspection of 1,200 
passengers every day of the year.43

Beyond tourists, other categories of individuals  
may find themselves targets of more punitive 
sanctions. One group could include Israeli ministers, 
military officers, and government officials respon-
sible for developing, promoting, expanding, and 
maintaining settlements. A second might include 
those “individuals” Miliband targeted for providing 
services to enable settlement expansion: “So to those 
who finance or facilitate illegal settlements, let me 
say this, you will face the full force of UK sanctions.”  
He did not specify the details of these sanctions, 
but if penalties imposed on Russian oligarchs 
for supporting the war in Ukraine are any guide, 
measures could include asset bans, trade prohibitions, 
and travel restrictions.44 

Notably, the concept of individual responsibility for 
the “unlawfulness” of occupation was not specifically 
included in the formal ICJ opinion, although Justice 
Salam did raise it in his accompanying declaration: 

The Opinion rightly points out in paragraph 115 
that the establishment of these settlements is 
a clear violation of Article 49 (6) of the Fourth 
Geneva Convention, which prohibits the  
deportation of the population of the occupied 
territory and the transfer by the occupying Power 
of its population to the occupied territory. These 
are therefore serious violations that the States 
parties to the Geneva Conventions are obliged 
to punish; they are also under an obligation to track 
down those responsible for committing or ordering 
the commission of such offences [emphasis added]. 
The ICRC [International Committee of the Red 
Cross] has pointed out that this obligation is also 
a customary one, extending to all States, which 
must not only investigate such grave breaches 
allegedly committed by their nationals or their 
armed forces, or on their territory, they also 
have the right to confer on their national courts 
universal jurisdiction for the punishment of such 

grave breaches for which no statute of limitations 
may apply.45

Salam’s remarks have special resonance given that 
Miliband, in his September 8 statement on the  
import ban, specifically accused Israel of ethnic 
cleansing. “The British government agrees that there 
is ethnic cleansing of Palestinians in areas of the 
West Bank—perpetrated by settler terrorists,” he said, 
carefully excluding Israeli officials themselves from 
the accusation. While widely considered one of the 
worst violations of international law, ethnic cleansing 
is itself technically not a crime. Prosecutors seeking 
justice for ethnic cleansing target its underlying 
illegal acts, such as forced displacement, deportation, 
and persecution. Hence, the relevance of this  
statement by Salam: 

[It] is also undoubtedly worth recalling that  
the “[d]eportation...of population” is an act  
constituting a crime against humanity under 
Article 7 of the Rome Statute of the International 
Criminal Court (hereinafter the “Rome Statute”). 
Similarly, the direct or indirect transfer by an 
occupying Power of part of its civilian population 
into the territory that it occupies constitutes a 
war crime under Article 8 of the Rome Statute. It 
should also be noted that, according to Article 
8bis (2) of the Rome Statute, “any annexation by 
the use of force of the territory of another State or 
part thereof” constitutes a crime of aggression 
“regardless of a declaration of war.” In accordance 
with their obligations under the Rome Statute,  
the States parties should draw all the legal conclusions 
from the Court’s findings in this Advisory Opinion to 
prevent and punish the perpetrators of these acts [all 
emphasis added].46

While Miliband focused on the role of “settler 
terrorists” in perpetrating ethnic cleansing, Salam’s 
statement targets those government officials whose 
actions are responsible for what he would argue are 
the underlying crimes, and calls on countries to 
“punish the perpetrators.” It is important to note that 
while Britain does not claim universal jurisdiction for 
crimes against humanity committed abroad unless 
the accused is a UK national or legal resident, several 
European countries do assert this claim.47
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Another highly consequential aspect of Miliband’s 
announcement concerns Jerusalem. When he 
announced that Britain would henceforth view 

Israel’s occupation as unlawful, the foreign secretary 
said very little about Jerusalem. He could have 
specifically reaffirmed British rejection of Israel’s 
annexation of that part of the city acquired in the 
1967 war and the declaration of “united Jerusalem” 
as Israel’s “eternal capital,” but he did not. Indeed, 
only by inference can one conclude that what is 
popularly known as “East Jerusalem” is part of his 
definition of “occupied Palestinian territory.”48 But 
that conclusion is clear from this passage in his 
September 8 statement: “Madame Deputy Speaker, 
at the time of the Oslo peace accords in 1993, around 
270,000 settlers lived in the occupied Palestinian 
territories. Today it is some 770,000.” Since only 
slightly more than a half-million people live in 
Israel’s West Bank settlements, that number—
770,000—only makes sense by including the more 
than 250,000 Jews who live in formerly Jordan-held 
Jerusalem. This position comports with the succinct 
policy statement found on the website of the British 
consulate in Jerusalem, now forced to shutter and 
reopen as a slimmed-down “mission” due to Israel’s 
retaliation for Britain’s announced import ban on 
settlement goods: 

The position of the UK government has remained 
constant since April 1950, when the UK extended 
de jure recognition to the State of Israel, but 
withheld recognition of sovereignty over 
Jerusalem pending a final determination of its 
status. We recognise Israel’s de facto authority 
over West Jerusalem. In line with Security Council 
Resolution 242 (1967) and subsequent Council 
resolutions, we regard East Jerusalem as under 
Israeli occupation.”49

It is noteworthy that, as of this writing, the consulate 
has not yet caught up with the foreign secretary in 
declaring the occupation of Jerusalem “unlawful.” 

Including “occupied Jerusalem”—i.e., the part 
of the current municipality formerly held by 

Jordan—in the area subject to the import ban (and, 
by extension, any future sanctions) raises numerous 
complications. In its current municipal boundaries, 
Jerusalem—Israel’s capital—is its largest city by both 
area and population. More than a million people live 
there, about one-quarter of whom are Jews living in 
territory acquired in the 1967 war.50 Huge numbers 
traverse the previous armistice lines multiple times 
a day. Four government ministries—Justice; National 
Security; Construction and Housing; and Innovation, 
Science, and Technology—are located in the “occu-
pied” part of the city, as are headquarters of Israel’s 
national police. Throngs of tourists visit the city, 
a substantial percentage of the millions who visit 
Israel each year.51 The vast majority who come to 
Jerusalem visit sites sacred to the three monotheistic 
religions—from the Western Wall to the Church of the 
Holy Sepulchre to the al-Aqsa Mosque—all of which 
are located in the Old City, “occupied” since 1967. 

Just applying the import ban to goods produced in 
what Britain calls “East Jerusalem” will be a huge 
challenge. Whereas in the West Bank the ban will 
ostensibly apply to all goods produced in or by Israeli 
settlements, which are easily identifiable geographic 
sites, the same principle does not apply to Jerusalem. 
Would such a ban apply to all goods in formerly 
Jordan-held territory—except those with a religious 
exemption—or only those produced by Jewish- 
owned companies? Would Britain really go down 
the road of differentiating targets of the import ban 
by the religion of the corporate owner? Specifically, 
would a British customs and tax inspector permit 
the import of goods produced in a Muslim-owned 
workshop in the Christian, Muslim, or Armenian 
quarter but prohibit imports from a Jewish-owned 
workshop in the Jewish quarter, just steps away? 
The complications multiply if Britain seeks to apply 
additional sanctions, such as suspending cooperation 
with those four ministries headquartered in  
“occupied” Jerusalem. 

These are just the potential implications if one major 
Western country adopts the ICJ opinion as national 
policy. The consequences increase dramatically if 

***
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multiple countries join in collective implementation 
of this approach. So far, that has not happened.  
While numerous countries view Israeli settlements 
as illegal, Norway appears to be the only other 
Western country to have adopted the position that 
the occupation is itself “unlawful.” There  
is little likelihood of the European Union endorsing 
the ICJ opinion as policy, given firm German 
opposition and support for Britain’s import ban from 
little more than one-third of EU countries so far.  

Yet momentum could build over time, especially 
if national courts in key European countries claim 
universal jurisdiction to adjudicate what plaintiffs 
will present as major human rights violations in the 
West Bank.52 This could leave remaining EU friends 
of Israel in an embarrassing minority. If a substantial 
group of major countries coordinates efforts and 
jointly imposes the full range of possible sanctions, 
the implications for Israel—and Israelis—would be 
nothing short of catastrophic. 

Even some of Israel’s worst critics 
–such as Spain and Turkey– 

have shied away from  
echoing the ICJ opinion.

[W]ould a British customs and tax  
inspector permit the import of goods 

produced in a Muslim-owned workshop 
in the Christian, Muslim, or Armenian 
quarter but prohibit imports from a 

Jewish-owned workshop in the Jewish 
quarter, just steps away? 

Old City Jerusalem
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As Israel’s most significant ally, America should  
view preventing this disastrous outcome as a  
foreign policy priority. The threat of diplomatic 

isolation, legal attack, and economic strangulation 
triggered by the Miliband declaration should today  
be considered among the greatest external dangers 
to the Jewish state. In theory, collective action by 
multiple major countries to penalize Israel for its 
“unlawful” occupation of Palestinian territories  
could shut down Israel’s economy, prevent normal 
international travel for Israeli citizens, and turn 
Israel’s capital into a no-go zone. Moreover, applying 
personal culpability to those involved in Israel’s 
“unlawful” occupation, as advocated by the British  
foreign secretary, could sweep up substantial 
numbers of current and former Israeli officials 
and private-sector leaders in a dragnet of zealous 
enforcement. Should a consensus emerge on the 
illegality of Israel’s occupation and the urgency of 
punishing the perpetrators of what Miliband  
identified as ethnic cleansing, the vilification Israel 
has suffered because of the global campaign against 
its Gaza policy will pale in comparison to what is  
to come. 

Along the way, participating countries—many of 
which may be longtime partners of the United 
States—risk ensnaring both themselves and 
numerous major companies in violations of various 
federal and state anti-boycott laws, with potentially 
huge consequences for bilateral trade. Moreover, 
tens of thousands of U.S. citizens—whether they 
live inside Jerusalem and West Bank settlements or 
elsewhere in pre-1967 Israel53—risk getting caught 
in the enforcement web aimed at pressuring Israel 
to end its “unlawful” actions. It does not take much 
imagination to see how this will affect many of the 
400,000–600,000 Americans who visit Israel each 
year, Jews and non-Jews alike.54

So far, the Trump administration has been  
uncharacteristically subdued in its response to  
the British decision to ban imports from West Bank 
settlements. According to media reports, a statement 
condemning the import ban was drafted by a top 

aide to U.S. ambassador to Israel Mike Huckabee  
but shelved by senior officials in Washington.55 
If accurate, perhaps this is because of increasing 
unease inside the administration with the current 
Israeli government or aspects of its approach to the 
West Bank. Or perhaps it was a goodwill gesture to 
the new British prime minister, Andy Burnham. In 
early October, the U.S. assistant attorney general 
for civil rights, Harmeet Dhillon, condemned the 
import ban proposal as “antisemitic” and threatened 
retaliatory sanctions, but this statement has not been 
affirmed by more senior officials.56 Perhaps most 
important, Washington has said nothing at all about 
Miliband’s declaration of the occupation as unlawful.

Whatever the tactical explanation, it remains in the 
U.S. interest to contain the damage from Miliband’s 
declaration and limit the impact British action 
could have both on Israel and on U.S. citizens and 
companies. A White House statement affirming 
Dhillon’s warning would have a salutary effect. 
U.S. interests especially call for steps to prevent a 
snowballing of international approval for declaring 
Israel’s occupation “unlawful,” a development that 
would undermine America’s longstanding support 
for direct negotiations as the pathway to resolving 
the Israeli-Palestinian conflict. 

***

Should a consensus emerge  
on the illegality of Israel’s occupation  

and the urgency of punishing  
the perpetrators of what  

Miliband identified as ethnic cleansing, 
the vilification Israel has suffered  
because of the global campaign  
against its Gaza policy will pale  

in comparison to what is to come.
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While a public row with London may be unavoidable, 
the administration can help defuse the situation 
through quiet diplomacy. This should be targeted 
toward three fronts:

•	 Cautioning the British government that an 
import ban on settlement goods will have 
damaging implications both for bilateral trade 
and broader relations, coupled with a stern 
warning against any further punitive measures. 
Specifically, Washington should point out that 
imposing any sanctions (on goods, services, or 
other sectors) that touch on Jerusalem, recognized 
by the United States as Israel’s capital, or that 
target individuals–which would likely affect U.S. 
citizens–will have especially dire consequences. 
Furthermore, the administration should probe 
the implications of declaring Israel’s occupation 
unlawful by asking London to explain whether it 
now considers UN Security Council Resolution 242 
irrelevant, whether it still supports a negotiated 
resolution to the Israeli-Palestinian conflict, 
whether it still considers Israel’s security vis-à-vis 
threats from the West Bank a legitimate concern, 
and whether it now repudiates those aspects of 
bilateral agreements between Israel and the PLO 
that the parties themselves still consider operable, 
such as the very existence of the Palestinian 
Authority.

•	 Reaching out to wavering countries—including 
those that have endorsed the idea of an import 
ban but have not yet implemented it, as well as 
the larger number that have not joined London 
in declaring Israel’s occupation “unlawful”—to 
warn against taking those decisions. Washington 
could paint a bleak picture for these capitals of the 
potentially negative repercussions of these steps, 
both for the pursuit of Arab-Israeli peace and for 
relations with the United States, if they follow 
Britain’s lead. 

•	 Most important, urging the Israeli government 
to adopt a series of policies that together affirm 
the core bargain in Resolution 242. Such a step 
would underscore the principle of Israel’s  
commitment to a negotiated resolution of the 
conflict with the Palestinians. The goal would not 
be to convince Paris, Canberra, Tokyo, Warsaw—
the only Eastern European capital to say it will join 
in Britain’s ban on West Bank goods—and other 
wavering governments of the rectitude of Israeli 
policy in the territories. Rather, the goal would be 
to reassure them that Israel remains faithful to the 
idea of a “just and lasting peace,” whose pursuit 
underlies the legality of Israel’s occupation, and 
that settlement activity would not stand in the way 
of achieving a fair, equitable, and final resolution 
of the conflict. 

Given how Israeli words and actions have in recent 
years moved in the opposite direction, taking this 
advice will require Israel to adopt a substantial policy 
shift. Aspects could include:

•	 Declaring, through official government  
statement, that Israel continues to seek the 
“just and lasting peace” called for in  
Resolution 242 and that, if circumstances were 
ripe, it recognizes “withdrawal from territories”  
as a painful price it will pay to achieve that goal. 

•	 Reaffirming that Israel will continue to govern 
the West Bank by the humanitarian principles 
of the laws of military occupation, which 
prohibit the unilateral annexation of territory. 

U.S. interests especially call for  
steps to prevent a snowballing of 

international approval for declaring 
Israel’s occupation “unlawful,” a 

development that would undermine 
America’s longstanding support  

for direct negotiations as  
the pathway to resolving  

the Israeli-Palestinian conflict. 
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•	 Ending the application of civilian law to the 
West Bank and returning governance to a  
“military administration.” 

•	 Ending three controversial policies regarding 
settlements: confiscation of land for settlement 
construction; provision of government financial 
incentives for the territorial expansion of  
settlements; and legalization of illegal wildcat 
outposts as government-recognized settlements.

•	 Embracing President Trump’s twenty-point 
plan for Gaza in all its parts. While the ICJ opinion 
focuses on the West Bank, Miliband’s declaration 
included a lengthy section on Gaza, critiquing 
Israel for what he called the “ongoing crisis,” 
despite the 2025 ceasefire. Affirming support  
for the Trump plan in both words and deeds—
including backing constructive international 
efforts on Hamas disarmament, Gaza  
reconstruction, and Palestinian governance—
would be an effective Israeli response.

•	 Adopting a whole-of-government approach to 
settler violence, which would range from  
reauthorizing the use of preventive detention 
against key leaders and perpetrators to dispatching 
adequate police and law enforcement to address 
the security problem. Such an approach would 
also include shutting down illegal outposts used  
as operational bases by violent groups and  
holding criminally responsible those religious and 
political leaders whose ideological indoctrination 
of perpetrators constitutes incitement to violence.

Taken together, these six steps would constitute a 
significant initiative to affirm Israel’s good-faith 
commitment to the letter and spirit of UN Security 
Council Resolution 242. Following them will not quiet 
international criticism of Israeli settlement policy, 
nor will it extinguish calls to penalize Israel for its 
failure to embrace a two-state solution. At the same 
time, adopting these measures does not violate any 
aspect of Israel’s post–October 7 national consensus 
on security. Renouncing annexation of West Bank 
territory and reaffirming Israel’s commitment to 
the principle of defining “secure and recognized 

borders” in the context of a final resolution of this 
conflict does not in any way require Israel to endorse 
Palestinian statehood, an idea today outside the 
mainstream of Israeli politics. 

The fact that many countries may support an import 
ban on settlement goods but have hesitated in 
endorsing Miliband’s declaration that the occupation 
itself is unlawful suggests an opening. Indeed, these 
countries may appreciate the slippery slope that 
would await such a declaration and are looking for 
a good reason to hold back. The United States is 
uniquely positioned to advise Israel to heed a critical 
lesson of October 7—that the best defense is a bold 
and confident offense—by giving those wavering 
countries that rationale. 

In this context, a bold and confident diplomatic 
offensive means taking significant steps to renounce 
unilateral annexation of West Bank territory and 
reaffirm Israel’s commitment to the core principles 
of Resolution 242. Without such steps, no amount of 
direct U.S. lobbying or even U.S. threats are likely to 
convince Britain to content itself with the import  
ban or deter other capitals from joining London in 
labeling the occupation “unlawful.” As Israel’s closest 
ally, Washington is singularly placed to make clear 
to the country’s leaders that outside help cannot 
prevent the potentially disastrous repercussions of 
a global campaign to penalize it for its “unlawful” 
occupation unless Israel helps itself.  v

[A] bold and confident diplomatic  
offensive means taking significant steps 

to renounce unilateral annexation of  
West Bank territory and reaffirm  

Israel’s commitment to the  
core principles of Resolution 242. 
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